LEGAL PRECEDENT

The Federal government justifies much of
its current power through an expansive
interpretation of the commerce clause that
has nothing to do with its original

meaning.

Two court cases are notorious for
providing justification for such power. In
Wickard v Filburn, the court ruled that
wheat grown and consumed at home was
interstate commerce. In Gonzales v Raich,
the court ruled that a marijuana plant
grown in one’s own backyard and never
sold was somehow under the purview of
D.C. under the interstate commerce

Clause.
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The Commerce Clause is an enumerated
power in Article I, Section 8 of the
Constitution. It states that Congress
shall have power "To regulate Commerce
with foreign
Nations, and
among the several
States, and with
the Indian
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Tribes."




GONZALES V RAICH DECISION

"This makes a mockery of
Madison's assurance to the

people of New York that the
"powers delegated" to the

Federal Government are
"Yew and defined", while
those of the States are
"wumerous and
(ndefinite."

-Justice Clarence Thomays

What s the Commerce Clause?

ORIGINAL MEANING

According to Constitutional scholar Randy
Barnett, the original meaning of "commerce" was
limited to the "trade and exchange" of goods and
transportation for this purpose. The original
meaning of "to regulate" generally meant "to
make regular" -that is, to specify how an activity
may be transacted-when applied to domestic
commerce, but when applied to foreign trade
also included the power to make "prohibitory
regulations." “Among the several States" meant
between persons of one state and another.

ORIGINAL INTENT

If, like any legal document, the words of the
Constitution mean today what they meant at the
moment it was signed, we must understand the
original meaning of the words from the time of
the founding.

SIGNIFICANT SPILLOVER EFFECTS

According to Constitutional scholar Rob
Natelson, the interstate commerce clause gave
Congress power to regulate interstate
commerce — not any “matters that have
significant spillover effects across state lines.”
The Constitutional Convention rejected the
wording of the Virginia Plan, which arguably
would have let the Federal government regulate
any activity with interstate spillover. In other
words, the Founders made the deliberate
decision to leave many activities with spillover
effects to the states.
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To MAKE REGULAR

The Commerce Clause was designed to
“make regular" the exchange of goods
between the people of the several states — to
empower the Federal government to ensure
that no states would enact restrictions that
would prevent the free-flow of goods across

state lines.
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THE COURTS AND THE
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